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SMITH, PRESIDING JUSTICE, FOR THE COURT:
1.  Themoationfor rehearing isgranted. The previous opinions of this Court are withdrawn, and this
opinion is subdtituted therefor.
2. JamesV. White gopeds to this Court from the Circuit Court of Hinds County where he was
convicted of Count 11, possesson of more than one ounce of marijuana with the intent to didribute, but
found nat guilty of Court |, sde of more than one ounce of marijuana Whiterasesthreeissues. Frg, he

chdlengesthe vdidity of the search of his gpartment. Second, he contends thet the trid court improperly



denied his request for a limiting ingruction as to satements regarding his prior bad acts. Findly, he
contendsthet the trid court erred in refusing to give lessar-induded offense indructions to the jury. We
note the issue of telephonic search warrants as an issue of firg impression, and we regject such search
warrants. Thisisasubject for the Legidature assuch seerchesare primarily cregturesof satute. However,
we adopt the good faith exception recognized in United Statesv. Leon, 468 U.S., 897, 104 S.Ct. 3405,
82L.Ed. 2d 677 (1984), and find the officers acted reesonably. Finding no reversbleerror, we dfirmthe
judgment of thetrid court.

FACTS
18.  Jremy Stevensand Brandon Wigley were suspected of deding marijuana. On January 28, 1998,
the Warren County Sheriff'sDepartment st upa”sing”’ operationinwhich undercover officer TimWilliams
attempted to buy $40 of marijuenafrom Sevens. Stevens offered to find some marijuanafor Williamsif
hewould front him $40. Stevens was given $40 to make the buy.
4. Widey picked up Stevens, and after an unsuccessful trip to Delta, Louisana, the pair headed to
Hinds County. The Hinds County Sheriff was cdled, and arangements were made for Hinds County
dffigdsto assg the Warren County investigatorsin the undercover operation. Stevensand Wigley arrived
in Clinton and proceaded to White's gpatment where they bought marijuana. Later Wigley's car was
pulled over, and the two were arested a the HindsWarren County line
1.  BoththeWhiteresdenceand Wigley'scar were placed under survelllance fter the buy took place.
The officers watching Whites gpartment grew  concarned thet he might be tipped off as a reault of
Sevenss and Wigley's aredts. Detective Jiff Crevitt tedtified thet some friends of Jeremy’s a Jaremy’s
traler were “expecting Stevens and Wigley to return to Warren County.” Hinds County Judge Chet

Henley was contacted by Officer Larry lles by teephone, and an “ord/tdephonic search warrant” was



procured for the Whiteresdence. A search of the gpartment yiel ded marijuana, pagers, cdl phones, bank
datements, a Crown Royd bag, a gun and the $40 given to Stevens to make the buy. White was taken
into custody.

DISCUSSION

l. WHETHER THE TRIAL COURT ERRED IN FAILING TO
SUPPRESSTHE FRUITSOF A SEARCH CONDUCTED BY LAW
OFFICERSPURSUANT TOATELEPHONIC SEARCHWARRANT
AS SAID SEARCH WAS THE SAME AS A WARRANTLESS
SEARCH AND VIOLATED THE RELEVANT PROVISIONS OF
THE UNITED STATESAND MISSISSIPPI CONSTITUTIONS,

6.  White contends thet the trid court eredin denying hismationinlimineto exdudethefruitsof wheat
he dlegeswasanillegd search. Itistruethat the officersdid not have apgper warrant when they searched
Whitesgpatment. They hed, however, recaived gpprova of the seerch from acounty judgeresulting from
aphone cdl by one of the officersto the judge.

7. Whilenat gatutorily provided for in Missssppi, telephonic seerch warrants could possibly act as
abuffer againg warrantless searches which often undermine Fourth Amendment protections. In the trid
court'sruling asto the reasonableness of the search, thejudge sated hisbdlief that this Court would prefer
"afinding of probable cause by aneutrd and detached magidrate tdephonicaly” in astuaion where the
only other dternativewould beawarrantlesssearch. Whilethismay betrue, thereare other problemswith
this procedure which warrants a detalled examination and discusson by this Court.  If exigent
arcumgtances existed 0 asto preclude obtaining aproper search warrant, aslong asthe officerswerein
good fath in their request and followed other procedurd safeguards, evidence found as a reault of the

issuance of a“tdephonic search warrat” would be admissble a trid. However, nothing under current

Missssppi law providesfor thistype of seerch warrant.



18.  White argues that to uphald the “tdephonic search warrant” would be a vidlaion of the Fourth
Amendment of the United States Conditution and Artide 3, Section 23 of the Missssppi Conditution.
Though Rule 41 of the Federd Rules of Crimina Procedure sets out procedures to obtain a“teephonic
searchwarant,” we have no such rule, and our Sate condtitution says nothing about such warrants. White
adso submits that in the aosence of a goedific daute, tdephonic search warrants are contrary to the

goplicablelaw of Missssppi and thet the seerch of hisapartment should betrested asawarrantlesssearch.

9.  Itisfor this Court asthefind interpreter of Missssippi's Condiitution to determine the legdlity of
thistypeof search. Penick v. State, 440 So. 2d 547, 551 (Miss. 1983). ThisCourt findsthat theseaerch
wasawarantless sserch, asMissssppi hasyet to recognize the viahility of tdephonicwarrants. InBoyd
v. State, 206 Miss. 573, 40 So. 2d 303 (1949), we reversad a conviction based on the illegdity of a
warrant. Therethe officer had Sgned the affidavit a his office, and ajudgein another county sgned off on
thewarrant. Theofficer never gopeared before the judge, and thusthewarrant wasillegdly obtained. We
note that the process of gppearing before the judge is important in Missssippi. The current Satus of our
law requiresthe affiant’ sand the effidavit’ s presence before the issuing magistrate before a seerch warrant
may properly issue. See Miss. Code Ann. § 41-29-157(a)(2) (2001). The form of an affidavit for a
search warrant dso indicates the presence of the affiant a issuance. See Miss. Code Ann. § 99-25-15
(2000). Thus, by requiring asworn afidavit before issuance of awarrant, we insure the afidavit is free
fromfacts which might be discovered later and induded in a subsequently filed affidavit to support the

finding of probable cause. Whiteley v. Warden, 401 U.S. 560, 91 S. Ct. 1031, 28 L. Ed. 2d 306

(1971).



110.  Inthecasesubjudice, no recording was mede of the phone cal in which this seerch warrant was
authorized, and no paper copy of the search warrant existed a the time of the seerch. There does exist
a document mede under oath in this record which resembles a seerch warrant afidavit, executed by the
narcotics officer the day after this seerch.  Alo in the record is a warrant bearing the judge s Sgnature
which aso was executed the day aftewards.

11. The severd dates that have accepted tdephonic warrants require Soecific procedures most of
whichwerenot met here. The Federd Rules of Crimind Procedure dlow for such warrants, and map out
a procedure complying with condtitutiona mendates See Fed. R. Crim. P. 41. Such a process should
cartainly be dlowed consdering the changing times and advancementsin technology.  Further, more than
one-third of the States have expresdy adopted such warrants by statute, court rule or case lav. See
generally Ala R. Crim. P. 3.8(b); Alaska Stat. 88 12.35.010 and 12.35.015 (1991); Ariz. Rev. Sta.
§13-3914(1999); Cd. Pend Code 81526 (1998); |daho Code § 19-4404 (1994); Ind. Code § 35-33-

5-8(1998); lowaCode § 321.J.10(1998); § 462A.14D (2000) (However, thesetwo code sectionsdlow
for telephonic warrants in cases where an officer is demanding blood or urine specimens from those
suspected of driving or operating a boat while under the influence. lowa does not authorize telephonic
search warrants in generd cases. See lowa Code § 808.3 (1998)); Kan. Stat. Ann. § 22-2502 (1995);

La CodeCrim. Proc. Ann. art 162.1 (1999); Mich. Comp. LawsAnn. 8 780.651 (1998); Minn. R. Crim.

P. 36.08; State v. Andries, 297 N.W. 2d 124 (Minn. 1980); Mont. Code Ann. § 46-5-221 (1991);

Neb. Rev. Sat. 88 29-814.03 & 29-814.05 (2001); Nev. Rev. Stat. 179.045(2) (1997); N.J. Rulesof
Court 3:5-3; N.Y. Crim. Pro. Law 88 690.35 & 690.36 (1998); N.C. Gen. Stat Ann. § 15A-244, 245

(2001) (See Crimind Code Commisson Commentary); N.D. R. Crim. P. 41(c)(2); Or. Rev. Sat.



§133.545(5) (1999); SD. Codified Lans§ 23a-35-5 (2001); Utah Code Ann. § 77-23-204(2) (1998);
Wash. Sup. Ct. Crim. R. 2.3 (c); Wis Stat. Ann. § 968.12(3) (1998).

112.  Nonethdess that is not the current Sate of thelaw in Missssppi. Wenotethet inour Sgter dates
telephonic search warrants are primarily a cregture of gatute. Where they have been accepted in the
ordinary course of police investigation, certain gedific safeguards exigt in these jurisdictions to insure
authenticity and proper issuance upon the finding of probeble cause. Typicd of these ssfeguards are the
requirements (1) thet the entire td ephone conversation be recorded; (2) that the officer saeking thewarrant
is placed under cath by the impartid magidrate while the officer rdaes the facts supporting a finding of
probable cause; and (3) that a paper copy is prepared and provided to the premises owner-either by
meens of facamile machine or by requiring the magidrateto read doud word-for-word the contents of the
searchwarrant he or she has authorized for copying by the officer executing thewarrant. See generally
ABA Crimind Judtice Section, Guidelines for the Issuance of Search Warrants 73-76 (1990).
Tdephonic search warrants are congtitutiondly infirm absent the existence of procedurd safeguards and
compliancewiththem. See United Statesv. Richardson, 943 F.2d 547, 549 (5" Cir. 1991). Thus,
we find thet the seerch here was awarrantless seerch.

113.  We dedineto accept tdlgphonic search warrantsasvaid. We hold that it isfor the Legidaureto
Cregte a gatutory procedure for telephonic search warrants providing a condtitutionally sound method to
procure such a search warrant to properly issue usng exiding procedure. Here, we condude thet the
teegphonic search warrant is merdly one action of the officer to be examined by this Court as to whether
the officers acted reasonably under the circumstances then existing.

14. Nonehdess whilethe serchwasawarrantlesssearch, it ispossblethat awarrantless seerch can

be found reasondble.  The United States Supreme Court has found that the Fourth Amendment



exdusionary rule should not be gpplied to bar the use in the prosecution's caserin-chief of evidence
obtained by officers acting in reasonable rdiance on a search warrant issued by a detached and neutrd
meagidrate but ultimatdy found to beinvdid. United Statesv. Leon, 468 U.S. 897, 104 S.Ct. 3405,
82 L.Ed.2d 677 (1984). Missssppi has yet to determine whether such a"good faith” exoegption gpplies
under itsown law. In Leon, the Court held:

[W]here the officer's conduct is objectively reasonable, ‘exduding the evidence will not
further the ends of theexdusionary rulein any gopreciable way; for it is panfully goparent
that...the officer is acting as a reasoneble officer would and should act in amilar
adrcumdances Exduding the evidence can in no way afect his future conduct unlessitis
to make him lesswilling to do his duty.

Id. a 919-20 (quating Stonev. Powel, 428 U.S.465, 539-40, 96 S.Ct. 3037, 49 L .Ed.2d 1067 (1976)
(White, J,, dissenting).
115.  Theproper goplication of the good faith exception to the Fourth Amendment exdusionary rulewas
reiterated by the Hfth Circuit:
The[U.S. Supreme] Court has Sated that the exdusionary rule should not be gpplied to
uppressevidenceif theevidencewasobtained by officersacting in objectively reasoneble
reliance on asubsequently invdidated search warrant. However, thisgood faith exception
does not gpply if: (1) in issuing the warrant the megidrate is mided by informetion in the
dfidavit thet the affiant knows is fase or would have known was fase except for his
recklessdigregard of the truth; (2) theissuing magisrate whally abandonshisjudicd role
(3) thewarrant is based on an afidavit so lacking inindicaof probable causethat officd
bdief initsexigenceis entirdy unressonadle o, (4) the warrant is o faddly deficent in
falling to particularize the place to be searched and things to be saized thet the executing
officers cannat reesonably presumeit to be vadid.
United States v. Russell, 960 F.2d 421, 423 (5th Cir. 1992) (citations omitted) (gpplying good fath
exception where warrant was procedurdly defective); see United Statesv. Leon, 468 U.S. 897, 922-
23,104 S, Ct. 3405, 82 L. Ed. 2d 677 (1984) (adopting good faith exception to Fourth Amendment

exdudonay rule).



116. Inthe presant case, the officers had obtained warrants via telephone from ancther judge on
previous occasons, leading them to mistakenly bdieve that this procedure wasvaid. Aswe have Sated
above, itisnat. However, Sncetheofficersin thiscase did not have the bendfit of thisopinion, wefind thet
they acted in good faith in obtaining their procedurdly defective warrant. Cf. State v. Spivey, 675 So.
2d 1335, 1339 (Ala. Crim. App. 1994) (applying good fath exception where judge teephonicaly
expanded scope of warrant).

17. Becausewefind in reviewing the record thet the palice officers beieved in good faith thet thar
tdlgphonic warrant was vaid, we find thet the good faith exception to the exdusonary ruleis gpplicadlein
thiscase. None of the enumerated-above redrictions on its gpplication is present on the facts before us
118. We note that a mgority of this Court obliqudy avoided an opportunity to adopt this exception
gxteen yearsago. Stringer v. State, 491 So. 2d 837, 840 (Miss. 1986). Inaconcurring opinionjoined
by two other judtices, Justice Robertson criticized the mgority for not gpedificaly addressing Leon, and
argued that this Court was not obligated to follow Leon by ether the federd Condtitution or our dete
condtitution. | d. a 841, 846-50 (Robertson, J., concurring). Whileit remainstruethat weare not obliged
to adopt the good fath exception, we find that the legd and palicy arguments favoring its adoption (as
enunciaed in Leon) areparsuadve. Moreover, themgority’ srefusa torey on Leon in Stringer isnot
aprecedentid force agang our adopting L eon today, sncetheStringer Court had an dternativeground
avallable by whichto afirm thetrid court' sadmisson of evidence No such dtendiveisavalddein the
present cae. Further, by merdly dluding to Leon without SO much as naming it or its halding, the
Stringer mgority dearly chosenot to dosethedoor onLeon, as Justice Robertson’ sconcurrence urged

it to do.



119.  Wefind thet the condusions these officersmedein thefidd with limited time and informetion to be
reasonable under the drcumgtances. The officers were attempting to prevent the destruction of evidence
ingtead of effectuating arest and szure. We condude that the officers reasonably bdieved in good faith
they had avdid tdephonic searchwarrant and were acting reasonably. Therefore, we find that Leon is
goplicable.
120. Today, we adopt the Leon good faith exception to warrantless searches and further find thet it
gopliestothecasea bar. Theofficer dated that adidrict attorney hed informed them in police procedures
training that such warrants were permissible under gppropriate drcumgtances. Further, the officer sated
that he had obtained such awarrant on one or two prior occasons. Beyond thet, the ordl Satement was
given under oath to aneutrd magidrate. More importantly, the following morming, the officer filled out a
written warrant and record of the telgphone conversation and presented it to the authorizing judge. Thus,
afalow up procedure utilizing some, though admittedly nat dl, of the generally recognized ssfeguardswas
ussd here. Ingtead of immediatdy entering the gpartment and conducting a warrantless search, these
officers"did their duty" by pursuing amore careful, prudent course. Thus the officers had a reasonable
good faith bdief that they were executing avdid warrant, and the exdusionary rule should not operatein
thiscase.
721. TheLeon Court did enumerate four crcumstances under which any officer should know better
then to procesd on awarant, no metter what the magidrate tdls him:

Suppression therefore remains an gppropriate remedy if [1] the magidrate or judge in

Issuing awarrant was mided by information in an fidavit thet the affiant knew was fdse

or would have known was fdse except for his reckless disregard of the truth. The

exceptionwe recognize today will dso not goply in caseswhere[ 2] theissuing megidrate

whally abandoned hisjudidd raleinthemanner condemnedinLo-Ji Sales, Inc. v. New

York, 442 U.S. 319,99 S. Ct. 2319, 60 L. Ed. 2d 920 (1979); in such circumstances,
no reasonably well trained officer should rdly onthewarrant. Nor would an officer menifest

9



objective goodfathinrdying on[ 3] awarant bassd on an afidavit “so lacking inindica
of probable causeasto render officd bdief initsexigenceentirdy unressonable” Fndly,
depending on the circumstances of the particular case, [4] awarrant may be so facidly
defident—i.e, in faling to particularize the place to be searched or the things to be
sazed—that the executing officers cannot reasonably presumeit to be valid.
468 U.S. a 923 (citations omitted & boldfaced numeras added). None of these exceptions goes to a
purdy formd isue like whether the warrant was issued on peper or via tdephone, fax, or email. The
exdusonary rule does nat achieve its purpose when evidence is barred, and ariminds go free, merdy
“because the form of the warrant was improper in some respect.” I1d. & 915-17. Only when the
exdusonary rule can have some meaningful fect isit to be goplied:
Suppressing evidence obtained pursuant to atechnicaly defective warrant supported by
probable cause a0 might encourage officars to sorutinize more dosdy the form of the
warrant and to point out suspected judiad erors. Wefind such algumentsspeculaiveand
condude that suppresson of evidence obtained pursuant to awarrant should be ordered
only onacase-by-casebagsand only inthose unusud casesinwhich exdusonwill further
the purposes of the exdusonary rule

Id. at 918.
22.  Inacompanion caseto Leon, the Court even more emphaticdly hdd that atechnicd deficency
should nat trigger the exdusonary rue “we refuseto rule thet an officer isrequired to diddieve ajudge
who hasjugt advisad him, by word and by action, that the warrant he possesses authorizes him to conduct
the search he hasrequested.” Massachusettsv. Sheppard, 468 U.S. 981, 989-90, 104 S. Ct. 3424,
82 L. Ed. 2d 727 (1984). The Court went on to Sate:
An error of conditutiond dimensons may have been committed with respect to the
issuance of the warrant, but it was the judge, not the police officers, who medethe critica
migtake “[T]he exdusonary rule was adopted to deter unlawful seerches by police, not
to punish the errors of magidtrates and judges”

Id. & 990 (quoting I llinois v. Gates, 462 U.S. 213, 263, 103 S. Ct. 2317, 76 L. Ed. 2d 527 (1983)).

10



123.  Nating the deference dlowed to thetrid court, and the Stuation presented be ow, wefind thet the
searchwas reasonable under thel eon good faith exception. Thetria court, evenin the dbsence of adae
datute regarding telephonic search warrants, properly uphdd the search as a reasoneble warrantless
search. Thus thetrid court is affirmed.
. WHETHERTHETRIAL COURT ERREDINDENYINGAMOTION

IN LIMINE REGARDING PRIOR BAD ACTS OF DEFENDANT

AND IN DENYING THE DEFENSE A CAUTIONARY JURY

INSTRUCTION IN THAT REGARD.
24. The admisshility of evidence rdated to prior acts is governed, patidly, by Rule 404(b) of the
Missssppi Rulesof Evidence. Thereasonfor theruleisto prevent the State from raisng theinference thet
the accused has committed other crimes and is therefore likely to be guilty of the offense charged.
Lancaster v. State, 472 So.2d 363, 367-68 (Miss.1985); Davis v. State, 377 So.2d 1076

(Miss.1979).

125. Thereareexceptions however. Evidence of aprior offenseisadmissbleif offered, not to show
the accused's crimina tendendies, but to prove identity, knowledge, intent, common crimind scheme or
plan, or absenceof migake. Robinson v. State, 497 So.2d 440, 442 (Miss.1986). We have held that
evidence of prior acts offered to show intent to didtributeis not barred by M.R.E. 404(b) and is properly
admissible if it withstands scrutiny under M.R E. 403 and is accompanied by aproper limiting ingruction.
Swington v. State, 742 So.2d 1106, 1111 (Miss. 1999); Smith v. State, 656 So.2d 95, 100 (Miss.

1995); Holland v. State, 656 So.2d 1192, 1196 (Miss. 1995).

926. Theultimate resolution of thisissue depends on the purpose for which the evidence was offered.
Whitespreviousmisdemeanor conviction for possession of marijuanaand Stevenssand Wigley'sacoounts

of previous sales of marijuanaby White are not admissble"to show that he acted in conformity therewith.”

11



M.RE. 404(b). The State contends that the Statements in the officer's report were offered "to establish
whether the defendant hed the requisite intent to didtribute or sall marijuana™ The suggestionisthet if he
intended to didtribute before, he intended to didtribute thistime. The disinction isthat while the prior act
is not acoepted as evidence of the entire crime, it is acoepted as evidence of a condtituent eement of the
crime. Inprior opinions, we havefallowed the generd trend and held that previousinvolvement with drugs
can be admitted on theissue of intent to didribute. See Swington v. State, 742 So. 2d at 1111; Smith
v. State, 656 So. 2d at 100; Jowersv. State, 593 So. 2d 46, 47 (Miss1992). Given the difficulty of
proving subjectiveintent, we see no reason to categoricaly exdudeevidence of prior sdes. Thetrid court
did not e in denying Whités mation in limine regarding the exdusion of satements discussng prior bed
acts.

727.  Evenwhen other-arimes evidence is admissble under M.RE. 404(b), it mugt pass through the
"utimatefilter” of M.R.E. 403. Jenkinsv. State, 507 So.2d 89, 93 (Miss1987). Furthermore, thejury
mud be informed as to the limited purpose for which they are dlowed to consder the other-crimes
evidence. This cannat be accomplished if "its probetive vaue is subdtantidly outweighed by the danger of
unfar prgjudice, confuson of theissues, or mideadingthejury.” In Smith, the defendant argued thet it was
error for the trid court not to grant a cautionary indruction, sua sponte. We agreed and hdd that
"wherever 404(b) evidence is offered and there is an objection which is overruled, the objection shall be
deemed aninvocation of theright to M.R E. 403 bdandng andydsand alimiting indruction.” 656 So.2d

a 100. See also Boundsyv. State, 688 So0.2d 1362, 1371-72 (Miss. 1997).

128. Inthe case a bar, White argues that the tria court erred in denying his request for an indruction

asto the limited purposes for which the other-crimes evidence could be consdered. While it is true thet

12



thetrid court denied the defensesproffered limiting indruction, hedid not fail togiveone. Court indruction

C-6 dealy dates

The Court indructs the jury thet, as to Count 2, evidence of dleged sdes of
marjuang, ather on the date in question or on previous occasions, are offered in an
effort to show mative, opportunity, intent, plan, and/or preparation regarding the defendant
James White. In other words, if you find beyond a reasonable doubt that the defendant
possessad marijuana on the date dleged, then you may consder any evidence of dleged
marijuana sdes in determining whether the defendant possessad the marijuana with the
intent to digtribute or I it, giving such evidence whatever weght, worth, and credibility,
if any you think it deservesfor thet purpose

Further, if you find the defendant guilty of the sde dleged in Court 1, you may
condder that sdle as possble evidence of guilty knowledge by the defendant of the neture
and presence of any marijuanathat heis charged with possessng in count 2.

Y ou are not, however, under any circumstances, to consder any evidence of
dleged prior marijuanasaesin reeching averdict asto Count 1, or for any other purpose
not spedificaly authorized by thisingtruction.

(emphasis added).
129. Theindruction requested by defense (D-9) dates

Ladies and gentlemen of the jury you have heard evidence concerning the
Oefendant's dleged involvement in drug rdated activities. The Court indructsyou thet the
evidence was offered in an effort to show moative, opportunity, intent, and prepartion,
regarding the defendant James White' ' You may give this tedimony such weght and
credibility as you deem proper under the circumdtances. However, you can not and must
not congder this tesimony in any way regarding whether or not James Whiteis guilty or
not guilty of the charge for which heis presantly on trid.

Theindruction given by the court wasvery smilar to that submitted by the defense, and perfectly adequate
under the dictates of thisCourt'scaselaw. Thus, therewasno error in admitting the evidence of prior bed
acts, and thejury was properly indructed asto thelimitson their condderation of such acts. Thisalegation
of error iswithout meit.

13



1.  WHETHER THE TRIAL COURT ERRED IN DENYING LESSER-
INCLUDED OFFENSE INSTRUCTIONS.

30. A defendant isertitied to havejury ingtructions given which present histheory of thecase. Smith
v. State, 802 So.2d 82, 88 (Miss. 2001) (collecting authorities). This principle of law is nat boundless,
as the court may refuse an indruction which incorrectly dates the law, is covered farly dsewherein the
indructions, or is without foundation in the evidence. 1d. Jury indructions should be given only when
evidenceinthe case being tried supportsthem. Wal ker v. State, 740 So.2d 873, 888 (Miss. 1999). This
Court hesfound thet alesser-induded offenseingtructionisauthorized if arationd or ressoneblejury could
find the defendant not guilty of the principd offense in the indictment, but guilty of the lesser-induded
offense. Pleasant v. State, 701 S0.2d 799, 804 (Miss. 1997). White was found guilty of possesson of
more than one ounce of marijuanawith the intent to didribute. He dleges eror in that the jury was not
gvenaningruction on thelessar-ind uded offense of Imple possesson. Wefind that thereisno foundation

in the evidence which would mandate such an indruction.

131.  Inorder to prove possession, the State mugt prove that White had dominion and control over the
marijuanafoundinhisgpartment. Jackson v. State, 689 S0.2d 760, 767 (Miss. 1997); Berry v. State,
652 So.2d 745, 748 (Miss. 1995); Campbell v. State, 566 So.2d 475, 477 (Miss. 1990). White
admitted that he had purchasad gpproximatdy two ounces of marijuanad his gpartment onthenight of his
arrest and that he shared somewith hisfriends. Wefind that this condusively showsdominion and contral.

Thus, the possesson portion of the offenseis dearly met.

14



132.  Themoredifficult question iswhether based upon the evidence presented areasoneblejury could
have found White guilty of possession, asopposad to possessonwithintent to distribute. Whitesassartion
at trid wastha he did not intend to digtribute the marijuanawithin his passesson, rather he intended only
to share a"smoke sack™ with two of hisfriends Thisissmilar to the argument recently presented to and
dismissad by thisCourtinM eek v. State, 806 So.2d 236 (Miss. 2001) . InM eek, the defendant argued
that "hisactionsdid not condituteatrandfer because hedid not intend to place the contrabband in commerce
nor intend to didribute the substance for economic gain” 1d. & 239. ThisCourt hasequated the generd
tams "trande™ and "ddiver." Evansv. State, 460 So.2d 824, 828 (Miss. 1984). In M eek, we noted
that digributing “indudestransactionswhich are sdesaswd| astransactionswhich may not be consdered
sdes" Meek, 806 So. 2d at 239-40; Rogersv. State, 599 So.2d 930, 934 (Miss. 1992). Theintent
of the ddivery and trander of narcotics datute is "to thwart the exchange or trandfer of the substance

whether accompanied by consderation or not.” 1d.; Wilkinsv. State, 273 So.2d 177 (Miss. 1973).

133. This Court has hdd that it is not necessary for the transferor to miake a profit or that there be
condderationfor thetransaction to conditute atrandfer or digtribution under the datute. Roger sv. State,
599 S0.2d 930 (Miss. 1992); Turner v. State, 573 So.2d 1340 (Miss. 1990); Minor v. State, 482
S0.2d 1107 (Miss. 1986); Boonev. State, 291 So.2d 182, 184 (Miss. 1974). Further, aswe Sated

inMeek:

A trander isachange of possesson from one person to another. See Commonwealth
v. McCue, 338 PaSuper. 117, 487 A.2d 880, 883 (1985). Also, atrandfer isany act
by which the holder of an object ddiversit to another with the intent of passing whatever
rights he has in the later. See United States v. Nutter, 13 M.J. 803, 803-04
(A.F.CM.R.1981)...We find that the only intent necessary is an intent to rdinquish
possesson and contral. Theintent of the redpient isimmaterid. All thet isrequired isthet
Meek, the trandferor, have knowledge of the character and presence of the controlled
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subgtance and that he intentiondly trandfer it to another with the intent to part with
possesson and control.

Meek v. State, 806 S0.2d a 240. Here, the evidence put on by White on hisown behdf dearly meets
the definition of possessonwithintent todidribute. Wefind that Whitewasnot entitled to ajury indruction
on lessr-induded offenses, and therefore, the trid judge did not e in denying hisrequest. Thisissueis
amilaly without merit.

CONCLUSON

134.  This Court cautionsthet today'sfinding of agood faith Leon exception in this particular case and
finding that the officers acted reasonably is no recognition of the vaidity of telgphonic searchwarrants. To
the contrary, we rgject such anotion. The subject of tdephonic search warrantsisfor the Legidaure to
address. We are sending adear message that such warrants are not vaid, such thet from thisday on, no
officer or judge will be ableto dam ignorance of the dearly-dated law in this respect. In this particular
indance before us, however, where the officers and the judge did not have the bendfit of this opinion’s
guidance, we dfirm the trid court’ sdetermination thet the officers demondrated their good faith belief thet

they were adhering to the letter of the Fourth Amendment.

135. Inconduson, we admonish dl law enforcement officers and prosecutors to understand thet our
adoptiontoday of thel.eon “good faith” exception should not beinterpreted, inany way, asan opportunity
for themto belessdiligent or lessthorough in following the mandates of the United Sates Conditution, the
Missssppi Condtitution, or case law interpretations thereof, regarding search and saizure. Here, the
officers useof atdephonic search warrant merdly aids and reenforcesthe reasonableness of ther actions

inthiscase
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136.  Inadopting the Leon, good faith exception we note what the Supreme Court Sated:

Inthe absence of an dlegation that the magisrate abandoned hisdetached and neutrd role,
uppression is gopropriate only if the officerswere dishonest or recklessin preparing their
afidavit or could not have harbored an objectively reasongble belief in the exigence of
probable cause.... The affidavit rdated the results of anextensve invedigaion and, asthe
opinions of the divided pand of the Court of Appeds make dear, provided evidence
aiffidert to cregte disagreement among thoughtful and competent judges as to the
exigence of probable cause. Under these circumstances, the officers reliance on the
megidrate sdetermination of probable cause was objectively reasonable, and gpplication
of the extreme sanction of exdusion isingppropriate

468 U.S. at 926.

137.  We find no eror in admitting evidence of prior bad acts, nor do we find eror in the denid of a

lesser-incdluded offense indruction. We, therefore, affirm thetrid court’s judgment.

38. CONVICTION OF POSSESSION OF MARIJUANA IN AN AMOUNT OF MORE
THAN ONE (1) OUNCE WITH INTENT TO DISTRIBUTE AND SENTENCE OF NINE
(9) YEARS, SIX (6) YEARS SUPERVISED PROBATION WITH NINE (9) YEARS TO
SERVE INTHE CUSTODY OF THE M1SSI SSI PPI DEPARTMENT OF CORRECTIONS,
AFFIRMED. APPELLANT SHALL RECEIVE CREDIT FOR TIME SERVED AND
SHALL REIMBURSE HINDSCOUNTY FORATTORNEY FEESAT THE RATE OF $35
PER MONTH TO BEGIN 60 DAYSAFTER RELEASE.

PITTMAN, CJ., WALLER, COBB, DIAZ, EASLEY AND CARLSON, JJ.,
CONCUR. GRAVES, J.,, DISSENTS WITHOUT SEPARATE WRITTEN OPINION.
McRAE, P.J., NOT PARTICIPATING.
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